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A. IDENTITY OF PETITIONER AND DECISION 

BELOW 

Under RAP 13.4, Kavey Pollard Sr. asks this 

Court to review the opinion of the Court of Appeals 

filed in his case on September 23, 2024. (Attached As 

Appendix 1-24). 

B. ISSUES PRESENTED FOR REVIEW 

The trial court improperly dismissed a person of 

color from the panel for expressing distrust of our 

judicial system and for expressing that he knew his 

susceptibility for groupthink could affect his ability to 

be fair and impartial. The excusal violated Mr. 

Pollard's right to a fair jury trial, guaranteed by article 

I, sections 21 and 22 and the Sixth and Fourteenth 

Amendments. Though the State did not present proof 

that Juror 71 was actually biased, the Court of Appeals 

held the trial court did not abuse its discretion for 

dismissing this juror for cause. The Court of Appeals' 
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opinion conflicts with this Court's decision in State v. 

Smith, _Wn.3d_, 555 P.3d 850, 858 (2024). A juror 

who says they may go along with other jurors has not 

demonstrated a probability of bias because of his 

equivocal statements alone. The Court should review 

under RAP 13.4(b)(l) and reverse. 

C. STATEMENT OF THE CASE 

The facts leading to Mr. Pollard's arrest have 

been explained in the opening brief and are not 

germane to this petition. The State charged Mr. 

Pollard with possession of a stolen firearm and three 

counts of unlawful possession of a firearm in the 

second degree. CP 22-23. 

1. During voir dire, the trial court excused 

Juror 71 for cause over the defense 

objections. 

During jury selection, the State used a for cause 

challenge to exclude Juror 71; a Brown person who 
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immigrated to this country from India 20 years ago. 

RP 307, 309-10. In his questionnaire, Juror 71 

indicated he was concerned he might not be fair and 

impartial. RP 27 4. When the prosecutor questioned 

him, Juror 71 explained: "Specifically, I have seen 

people in positions of authority and power abuse that 

power," and it left him feeling vulnerable and alone. 

Id. at 275. Juror 71 clarified that he holds law 

enforcement in the "highest regard" because they "risk 

their life to keep us safe." Id. But he was at a stage in 

life where he is a "little bit disappointed with people in 

power." Id. 

The prosecution asked Juror 71, given his 

"negative experience" and his distrust of authority 

figures, whether he could set those feelings aside to 

consider police testimony and impartially follow the 

court's instructions. Id. at 275. Juror 71 answered: 
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"I'm not sure." However, Juror 71 showed he could be 

trusted to follow the court's instructions by pointing 

out: "ironically, I did follow the instructions which said, 

if you feel it's a 'may be' then you should err on the side 

of caution and answer 'yes."' Id. at 275-76. 

Juror 71 did not want to be misconstrued: "I want 

to make it clear it's not about trusting the law 

enforcement officers, it's about trusting the people 

behind them that are making those laws and rules." 

Id. at 276. He said he was aware his "pessimistic view" 

of authority figures could affect his judgment. Id. at 

276. 

Concerning his role as a juror, he said "obviously" 

when looking at the evidence he would weigh "if there 

is enough there." RP 276. 

The prosecution moved to dismiss Juror 71 for 

cause. Id. Mr. Pollard asked Juror 71 whether he was 
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saying he was unable to follow the judge's instructions. 

Id. at 277. Juror 71 reiterated he held police in the 

"highest regard" and clarified that his comments were 

not about distrusting law enforcement. Id. In his 

personal and professional life, he came across people in 

positions of power and authority who claimed to be fair 

but were not. Id. He was consciously examining 

whether those experiences would compromise his 

ability to be fair and impartial. Id. 

Mr. Pollard objected to removing Juror 71 for 

cause because he had not demonstrated any actual 

bias, had not stated he was unable to follow 

instructions, and had in fact demonstrated he follows 

instructions. Id. at 277. 

The court further questioned Juror 71 outside the 

presence of the rest of the jury. Id. at 277-78. Juror 71 

again said he could reasonably follow an objective 
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instruction like "Don't talk to anyone." Id. at 279. But 

he explained he was not sure he could follow a 

"qualitative" instruction like "Hey, don't be biased." Id. 

He explained there is no way of being " 100 percent" 

sure one is not being biased. Id. Juror 71 put it simply: 

"That's the concern I have. Following instructions 

really depends on what the instruction is and how you 

can measure it." Id. 

The trial court asked Juror 71: 

Is there anything that you've seen or heard 

so far about the charges, about the lawyers, 

and about Mr. Pollard that makes you think 

that your personal situation is likely to be 

triggered in a way that will make it difficult 

for you to be fair and impartial? 

Id. at 280. 

He said: "Not at the moment." Id. 

Outside the presence of other jurors the Court 

asked to know more about Juror 71's "personal and 

professional experience" that he so far circumspectly 
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described at voir dire. Id. at 306. Juror 71 explained 

he lost a custody battle for his daughter in a recent 

divorce and he saw bias infecting the entire proceeding 

at all levels. Id. at 307, 309-10. In his professional life, 

he observed people in positions of authority "talk 

loudly'' about equity and fairness, but favoritism 

abounds and minorities get treated unfairly. Id. at 

307. Juror 71 wanted the court to know he 

"immigrated" to this country 20 years ago because he 

believed it was a just society. Id. But the more he 

lived here, the more he felt disillusioned; he has no 

allies and has been repeatedly hammered by those in 

authority in his professional life, who have penalized 

him for having a minority viewpoint. Id. at 308-09. 

Juror 71 said he was examining and expressing his 

"self-awareness" from his experiences that he tended to 

7 



just go with the "majority'' to get over the "finish line" 

so as not to be the only minority view. Id. at 309. 

The court thanked Juror 71 for his astute 

observation and self-awareness, then asked whether he 

could stand up to the other jurors if he held a minority 

view: 

THE COURT: Let me -- and -- and I 

appreciate your candor, and I think your 

astute observation about following 

Instructions, and some of the gray areas 

and complexities here. One of the things I 

thought I heard you say is that you have 

some concern really because of the trauma 

and impact you've experienced that, you 

know, at some point in time you might just 

go along to get along, and -- and agree with 

a verdict whether -- not -- not be willing to 

stand up and have the minority view, even 

if you're persuaded that it's different than 

the other jurors. Do I understand you 

correctly? 

JUROR NUMBER 71: That is one of the 

scenarios I worry about. Not the only 

scenario, but yes. 

Id. at 311-12. 
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The State renewed its motion to strike for cause 

and Mr. Pollard renewed his objection. Id. at 312. Mr. 

Pollard argued Juror 71 merely examined whether he 

held any sort of bias which could compromise his 

ability to follow the court's instructions and concluded 

he could fairly weigh the evidence. Id. at 313. Mr. 

Pollard explained that our courts ask jurors to work 

through their own bias and follow the court's 

instructions to determine where they land on the 

issues. Id. at 314. This is precisely what Juror 71 was 

doing. Id. Therefore, Mr. Pollard argued, Juror 71 

would be a "wonderfuf' juror who should not be 

dismissed for cause, as he demonstrated on the record 

that he is able to follow instructions and weigh the 

evidence. Id. at 314. 

The trial court dismissed Juror 71 for cause on 

the basis that, while he might possibly be a "wonderful 
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juror," something might happen at trial that would 

make him an inappropriate juror. Id. at 315. 

2. The jury returned a guilty verdict. 

Following trial, the jury convicted Mr. Pollard of 

Count I, possession of a stolen firearm, and Counts II 

and III, second degree unlawful possession of a 

firearm. 5/19/22 RP 7 4 7, However, the jury could not 

agree on the last count of second degree possession of a 

firearm. Id. at 746-47. The trial court dismissed the 

count on which the jury hung with prejudice. CP 71. 

Mr. Pollard, among other issues on appeal, 

challenged the improper exclusion of Juror 71 for 

cause. Br. of Appellant at 31-33. The Court of Appeals 

affirmed, finding that the trial court did not abuse its 

discretion in holding that Juror 71 exhibited actual 

bias and was unfit to serve. Slip. Op at 11-12. Mr. 

Pollard seeks review of the Court of Appeals' opinion 
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because it misconstrues Juror 71 responses and 

because the Court of Appeals applied its reasoning in 

Smith. But the Supreme Court reversed Smith: It took 

the opposite view based on these same facts. 

D.ARGUMENT 

This Court should accept review because 

the Court of Appeals' opinion 

misconstrues the record and conflicts 
with this Court's opinion in Smith. 

a. A court may not excuse a juror for cause 

unless a party proves actual bias. 

In determining whether a juror has evidenced 

bias against a substantive right of a party so as to 

mandate excusing that juror, the trial court "must be 

satisfied, from all the circumstances, that the juror 

cannot disregard [their bias] and try the issue 

impartially." State v. Booth, 24 Wn. App. 2d 586, 596, 

521 P.3d 196 (2022) (quoting RCW 4.44.190). 
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Washington State has long held that "equivocal 

statements" alone do not mean that the juror is 

actually biased. State v. Noltie, 116 Wn.2d 831, 838-39, 

809 P.2d 190 (1991); State v. Sassen Van Elsloo, 191 

Wn.2d 798, 808-09, 425 P.3d 807 (2018). The 

possibility of bias evidenced in equivocal statements 

does not demand removal; rather, removal is required 

only where the record evidences a probability of bias. 

While a party may challenge a biased juror for cause 

under RCW 4.44.190, a court may not grant the 

challenge unless the party establishes actual bias "by 

proof." Noltie, 116 Wn.2d at 838. 

A judge may not strike jurors from a case based 

on their opinions unless they are unqualified to serve 

because they cannot disregard preexisting opinions and 

try the case impartially. State v. Teninty, 17 Wn. App. 
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2d 957, 962, 489 P.3d 679, rev. denied, 497 P.3d 385 

(2021); RCW 4.44.170(2). 

"Equivocal answers alone are not sufficient to 

establish actual bias warranting dismissal of a 

potential juror." Sassen Van Elsloo, 191 Wn.2d at 808-

09 (citing Noltie, 116 Wn.2d at 839). Moreover, "a mere 

possibility of bias is not sufficient to prove actual bias." 

Id. at 809. If "a juror with preconceived ideas can set 

them aside" and try the case fairly, the challenging 

party has not proved actual bias sufficient to exclude 

the juror. Id. Moreover, a juror may not be dismissed 

based on a lawyer's or judge's racial bias. State v. 

Saintcalle, 178 Wn.2d 34, 41-42, 309 P.3d 326 (2013); 

GR 37. 

A juror who initially expresses a certain bias may 

be rehabilitated by further inquiry showing they are 

capable of unbiased decision making regarding the 
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case. State v. Gonzales, 111 Wn. App. 276, 281, 45 P.3d 

205 (2002). If the juror affirmatively declares the 

ability to remain impartial, the juror does not exhibit 

the necessary actual bias rendering them unqualified 

under RCW 4.44.170(2). Id. 

b. The trial court improperly struck Juror 71 

for expressing distrust of the judicial system 

and for acknowledging that groupthink 

could affect his decision-making. 

As a matter of law, negative experiences with the 

police and a distrust of police do not constitute actual 

bias sufficient to exclude a juror. GR 37(h). This logic 

applies in equal force to negative experiences with the 

legal system and questioning the fairness of our justice 

system. Indeed, such reasons for exclusion are 

presumptively invalid even for a peremptory challenge, 

because they have historically been "associated with 

improper discrimination in jury selection." Id. 
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As with peremptory challenges, "massive racial 

disparities also pervade the use of challenges for 

cause." Thomas Ward Frampton, For Cause: 

Rethinking Racial Exclusion And The American Jury, 

118 Mich. L. Rev. 785, 785 (2020). One reason is that 

courts exclude for cause non-White jurors who have 

"negative views of law enforcement." Id. at 806. 

Because racial bias permeates our legal system

including police stops, searches, and arrests-this basis 

for juror exclusion is doubly discriminatory. See Task 

Force 2.0, Race and Washington's Criminal Justice 

System: 2021 Report to the Washington Supreme 

Court 1. 

This Court was aware of this problem when it 

adopted GR 37(h). At a symposium on jury diversity, 

1 Available at: 

https://digitalcommons.law.seattleu.edu/cgi/viewconten 

t.cgi?article=l 116&context=korematsu_center. 

15 



the Court heard from a Black Washington citizen who 

had been excluded from a jury for expressing distrust 

and negative experiences with police as a woman of 

color. 2 The excluded juror described the negative 

experiences that led her to distrust police, and 

expressed her disappointment at being excluded from 

jury service for that reason. Id. She explained that 

while she had "preconceived notions" about the police 

and did not "trust the police, " she was "an adult" and 

could of course "be fair." Id. By relating her experience 

to the Court, she hoped to help ensure that "the law of 

fair justice is actually fair for everyone." Id. The law is 

not fair for everyone if jurors are excluded based on 

their distrust of police, given the historical and current 

2 See https://tvw.org/video/washington-state

supreme-courtminority-justice-commission-symposium-

2017051090/?event1D=2017051090, starting at 

approximately 2 hours and 10 minutes. 
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issues of racial discrimination and bias in policing. See 

GR 37. 

Juror 71 expressed similar sentiments of general 

distrust of our judicial system. He recounted his 

negative experiences with the justice system and how 

bias infected all levels and denied him a fair trial. If 

jurors are excluded based on their distrust of our 

judicial process, given the historical and current issues 

of racial discrimination and bias in policing and 

systemic overrepresentation of Blacks in the legal 

system, the law cannot and will not be fair for 

everyone. 

The presumption of innocence requires jurors to 

approach the prosecution's case with skepticism and 

give the accused the benefit of the doubt. See State v. 

Venegas, 155 Wn. App. 507, 524-25, 228 P.3d 813 

(2010). This presumption is the "bedrock upon which 
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the criminal justice system stands." State v. Bennett, 

161 Wn.2d 303, 315, 165 P.3d 1241 (2007). Being leery 

of police, or leery of the fairness of our justice system, 

does not render a person biased or unqualified to serve 

when the person affirmatively assures the court of her 

ability to listen to the witnesses and evaluate their 

testimony in court and weigh the evidence. This 

skepticism reflects the presumption of innocence that 

jurors must apply in all cases. 

In Smith, the juror in question was unable to 

commit to applying the presumption of innocence. 

State v. Smith, 27 Wn. App. 2d 838, 846, 534 P.3d 402 

(2023). When asked whether, if she disagreed with 

everyone else in the jury, she would be tempted to 

"change [her] vote to whatever the rest of the group 

thinks, even if [she] personally didn't feel that way," 

answered she would not, and stated, "If I was a 100 
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percent very confident, then no. But if I was like, I 

believe this evidence, or whatever, but I am kind of 

like, on the fence, then I may agree with everyone." Id. 

(Emphasis added.) The Smith court noted that if a 

juror is on the fence, the State has necessarily failed to 

satisfy its burden to prove the elements beyond a 

reasonable doubt and simply "agree[ing] with 

everyone" when "on the fence," contradicted the 

unequivocal instructions on the law and deliberation 

process. Id. 

But this Court reversed after holding that a juror 

who says they may go along with other jurors has not 

demonstrated a probability of bias. 

Unlike Smith, in Gonzales, the juror stated, " 'I 

would have a very difficult time deciding against what 

the police officer says,' " and even if instructed to 

presume the defendant innocent, the juror testified " 'I 
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don't know if I could keep those separate. I don't 

think-I don't know if I could.' " 111 Wn. App. 276, 

278-79, 45 P.3d 205 (2002). There, the Court of 

Appeals held that the juror was actually biased and 

excusable for cause. Id. 

Here, like Smith and unlike Gonzales, the juror's 

answers do not establish actual bias. The expression of 

hesitancy or reservations about aspects of jury service 

do not constitute evidence of actual bias requiring 

excusal. See State v. Phillips, 6 Wn. App.2d 651, 664-

66, 431 P.3d 1056 (2018) (internal citation omitted) 

(distinguishing between a juror who says he cannot be 

fair and one who "expresses reservations"). Rather, 

reservations might show mere honesty, uncertainty, 

and self-awareness. There is no mandate that 

prospective jurors affirmatively express unequivocal 
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commitment to impartiality to be seated. State v. 

Lawler, 194 Wn. App. 275, 287, 37 4 P.3d 278 (2016). 

Here, Juror 71 did not say he would be unable to 

put aside any predispositions and try the matter. 

Instead, Juror 71 said he would set aside his 

preconceived ideas because "obviously'' when looking at 

the evidence he would weigh "if there is enough there." 

275-76; 313-14. 

A juror's expression of general distrust of our 

system of justice, based on his negative experiences, 

does not alone demonstrate bias. On the contrary, a 

juror's affirmative expression of self-awareness of his 

tendency to allow the majority's groupthink to 

compromise his ability to be fair and impartial 

demonstrates the juror is not actually biased. 

Mr. Pollard objected to removing Juror Number 

71 for cause because nothing in the record 
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unequivocally demonstrated actual bias and the juror 

had in fact demonstrated he follows instructions. Id. at 

277. 

Mr. Pollard argued Juror 71 was examining 

himself to discover whether he harbored any bias that 

could prevent him from following the court's 

instructions. Id. His awareness of his own bias made 

him a good juror and he demonstrated he would follow 

the court's instruction and carefully weigh the 

evidence. Id. at 313. The trial court asked the 

potential jurors to consider their own biases, and 

provide assurances they can follow the court's 

instructions and fairly determine the case. Id. at 314. 

Juror 71 did just that. Juror 71 would have been a 

"wonderful" juror, and he should not have been 

dismissed for cause, as he demonstrated on the record 
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he is able to follow instructions and weigh the 

evidence. Id. at 314. 

The court improperly excused Juror 71 for cause 

over defense objection. 5/11/22 RP 312-15. Juror 71 he 

said he would set aside his preconceived ideas because 

"obviously'' when looking at the evidence he would 

weigh "if there is enough there." RP 275-76; 313-14. 

In short, the State showed nothing beyond the 

mere possibility of prejudice on the part of Juror 71. 

State v. Birch, 151 Wn. App. 504, 513, 213 P.3d 63 

(2009). 

The State argued that it was not dismissing Juror 

71 for any other reason such as his ethnicity or 

minority views but because he was not sure he could be 

fair and impartial. 

But here, the real reason the prosecutor struck 

Juror 71 is probably because of his perspective as a 
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person of color. Juror 71 made the prosecution 

uncomfortable because he said he experienced 

discrimination and impermissible bias at all levels of 

his divorce and custody proceedings. But Brown and 

Black jurors may not be excluded based on an 

assumption that they will be unable to impartially 

consider the State's case against a Black defendant. 

Batson v. Kentucky, 476 U.S. 79, 89, 106 S.Ct. 1712, 90 

L.Ed.2d 69 (1986). Juror 71 was excluded for 

impermissible reasons. 

It appears the real reason Juror 71, a minority 

was struck for expressing skepticism of the criminal 

justice system. See State v. Listoe, 15 Wn. App. 2d 308, 

322, 475 P.3d 534 (2020) (the challenged juror had 

expressed some skepticism of the criminal justice 

system, which "echo justifications for exclusion from a 
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jury that have historically been associated with 

discrimination''). 

c. The Court of Appeals ignored this Court's 

opinions holding that equivocal statements 

alone do not prove actual bias. 

The Court of Appeals affirmed and held that 

Juror 71 was actually biased because he never 

expressed "unconditional confidence" in his ability to 

deliberate fairly and follow the trial court's 

instructions. Slip. Op. at 13. This Court rejected this 

same reasoning in Smith, 555 P.3d at 858, an opinion 

in which it reversed the Court of Appeals-it took the 

opposite view based on these same facts. 

First, importantly, the Court of Appeals applies 

State v. Smith, 27 Wn. App. 2d 838, 847, 850, 534 P.3d 

402 (2023) to the facts of Mr. Pollard's case. Slip. Op. 

at 12-13. The Court of Appeals correctly holds that the 

facts of this case are analogous to Smith, 27 Wn. App. 
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2d at 84 7, 850; Id. But this Court reversed the Court of 

Appeals' opinion in Smith. 

Based on its own logic in Smith, the Court of 

Appeals holds that Juror 71's unequivocal statements 

demonstrated "actual bias" against the State. The 

Court of Appeals then concludes the trial court did not 

abuse its discretion by dismissing Juror 71 for cause. 

Slip. Op. at 12-13. The Court of Appeals reasons, like 

the juror in Smith, Juror 71 never expressed 

"unconditional confidence" in his ability to deliberate 

fairly and follow the trial court's instructions. Slip. Op. 

at 13. This reasoning is unsound. 

Second, factually the opinion misconstrues Juror 

71's responses to make it convenient to affirm. Slip. 

Op. at 11-12. The Court of Appeals supposes Juror 71 

could not be rehabilitated because he "steadfastly'' and 

"repeatedly indicated that his ability to be fair and 
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impartial was conditioned on whether or not something 

came up during trial that related to his own negative 

experiences." Slip. Op. at 11-12. But the record, as 

explained above, does not show that Juror 71 actually 

conditioned his ability to remain fair and impartial on 

his own negative experience-this misconstrues the 

record. Juror 71's responses and the opinion's 

quotations of his responses show the Court of Appears 

error. See Slip. Op. at 5-8; RP 275-280; 307-311. 

More importantly, the Court of Appeals has 

missed the fact that in Smith, this Court considered 

those same facts and reached the opposite result. This 

Court accepted review of the Court of Appeals' decision 

in Smith and rejected the very logic the opinion relies 

on to affirm Mr. Pollard's conviction. Smith, 555 P.3d 
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at 858. 3 Based on the same facts, this Court reversed 

the Court of Appeals' decision and held that the 

prospective juror made statements that cast some 

doubt on her ability to hold the State to its burden of 

proof, but these statements were equivocal. Id. The 

Court reasoned that "equivocations suggesting a mere 

possibility of bias are not, on their own, sufficient to 

demonstrate a probability of actual bias." Id. Which is 

the crux of Mr. Pollard's claim: the trial court 

misunderstood this nuance of the law in dismissing 

Juror 71 for cause. 

This Court's decision that reversed the Court of 

Appeals reasoning in Smith controls. Contrary to the 

Court of Appeals' opinion, Juror 7l's equivocal 

3 The Supreme Court reversed the Court of 

Appeals' incorrect decision in Smith on September 12, 

and the opinion in Mr. Pollard's case was issued on 

September 23. 
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responses suggested a "mere possibility" of bias, which 

is not sufficient to demonstrate a probability of actual 

bias. Smith, 555 P.3d at 858. 

E. CONCLUSION 

The Court should grant review because the court 

erroneously excluded a juror for cause. RAP 13.4(b)(l). 

This brief complies with RAP 18. 7 and contains 

4,426 words. 

DATED this 16th day of October 2024. 

Respectfully submitted, 

MOSES OKEYO (WSBA 57597) 

Washington Appellate Project 

Attorneys for Petitioner 
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F I LED 
9/23/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

STATE OF WAS H I NGTON , 

Respondent ,  

V .  

KAVEY J U MON POLLARD SR . , 

Appel lant .  

D IVIS ION ONE  

No .  84278- 1 - 1 

U N PU BL ISHED O P I N ION 

DWYER, J .  - Kavey Pol lard appeals from the j udgment and  sentence 

entered on the j u ry's verd icts convict ing h im of possess ion of a stolen fi rearm 

and two counts of un lawfu l possess ion of a fi rearm in  the second deg ree . Pol lard 

contends that the tria l  cou rt erred by g rant i ng the State's motion to excuse a 

certa i n  j u ror  for cause and that outrageous government m isconduct requ i res 

d ism issa l .  He also seeks reversal of h is  convictions for reasons set forth in a 

statement of add it ional g rounds .  We affi rm Pol lard 's  convictions ,  but remand for 

the tria l  cou rt to stri ke the requ i rement that he pay a vict im pena lty assessment 

(VPA) from Pol lard 's  judgment and sentence .  

I n  May 202 1 , Detective Adam Berns of the Bel levue Pol ice Department 

Special Operations Group was ass igned to mon itor social med ia p latforms for 

evidence of i l legal activity .  To accompl ish th is task,  Berns created mu lt ip le 

fictit ious profi les on d ifferent socia l  med ia p latforms such as Facebook, 
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l nstag ram ,  Twitter, and Snapchat us ing a " random name, random p ictu re . "  He 

then sent friend requests to whatever users were suggested to h im by the socia l  

med ia p latforms .  Some people accepted Berns 's friend requests and others d id 

not .  Berns wou ld then search th rough the photo and video content posted by the 

ind ivid uals i n  h is "friends" l ists . 

On May 2 1 , 202 1 , Berns observed a video posted to a Snapchat account  

on h is friends l ist named "kpu rkonnect . " 1 Snapchat is a socia l  med ia p latform 

that a l lows users to post photos and videos to the i r  personal "story" for 24 hours 

before d isappearing . The video depicted a man , who was later identified as 

Pol lard ,  s itt i ng in a car with a p isto l on h is lap . Based on h is  experience ,  Berns 

cou ld see that there was l ive ammun it ion in the gun  because the magazine was 

made of transparent materia l . The presence of the gun  d rew Berns 's attent ion to 

that account. A stamp on the video showed that it had been posted 2 1  hours 

previous ly .  

Berns subsequently observed a video posted to the "kpu rkonnect" account 

showing an i nd ivid ual  hold ing a gun  and movi ng it back and forth to show a red 

dot th rough the mounted s ig ht . The video had been posted 1 4  hours before 

Berns viewed it .  Two hours earl ier ,  "kpu rconnect" posted a video showi ng a 

person walk ing through the i ns ide of an apartment bu i ld i ng and po inti ng out 

patches on the wal ls where he said bu l let ho les had been painted over. Berns 

also observed a video posted to the "kpu rconnect" account beari ng the capt ions 

"Bel levue" and "May 26 , 202 1 "  i n  which the person record ing was sitt ing i n  a car 

1 Pol lard later changed the name of his Snapchat account  to "kpurconnect1 . "  
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in the parking lot and recording a dark SUV with tinted windows parked nearby. 

A few minutes later "kpurconnect" posted videos showing the same SUV with the 

caption "You a Cop?" and a video showing the SUV driving away. 

Berns recognized a building in the background of the video as the Sophia 

Way Shelter in Bellevue, which is adjacent to the 3040 Bellevue Way 

Apartments. Berns, who was aware that other detectives in his unit were 

conducting an unrelated surveil lance operation in that area, contacted those 

detectives and learned that they had observed someone sitting nearby in a 

Dodge Charger. The Charger was registered to Pollard. Pollard's driver's 

license photograph matched the man Berns had observed in the May 21 

"kpurconnect" video . 

A database search revealed that a no-contact order prohibited Pollard 

from possessing , control l ing, or owning firearms. Based on the court order and 

the Snapchat videos, Berns believed that Pollard had il legally possessed a gun.  

Berns then called the manager of the 3040 Bellevue Way Apartments, identified 

himself as a police officer, and asked whether they had heard of Pollard. The 

apartment manager informed Berns that Pollard worked there as a facilities 

manager and provided him with Pollard's address on file, 5000 Renton Avenue 

South in Seattle. The address matched the address on Pollard's driver's license 

and vehicle registration. 

On June 1 ,  2021 , Berns surveilled the Renton Avenue South address in 

an unmarked car to confirm Pollard's presence. Berns then obtained a search 

warrant for that address and for Pollard's car, as well as an arrest warrant for 

3 
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Pollard. On June 9,  2021 , police initiated a traffic stop and arrested Pollard while 

other officers served the search warrant at the Renton Avenue South house. 

When informed that police had observed him displaying a firearm on social 

media, Pollard stated that he rarely uses social media and does not own any 

firearms. Pollard also stated that he lives with his mother at a different address 

in Seattle and visits the Renton Avenue South address "maybe once in a blue 

moon." 

Chantel McClure, who was at the residence when the warrant was served 

and who was listed on the lease, told pol ice that she and Pollard were in a 

relationship and that he lived there with her. I nvestigators discovered three guns 

and ammunition in the main bedroom of the Renton Avenue South home. One 

was a loaded Smith & Wesson 9mm pistol with a transparent magazine and a 

red dot laser sight mounted on top, which was found on top of a nightstand. 

Although the serial number had been tampered with, Berns was able to 

determine that the gun had been reported stolen in 2020. On top of the same 

nightstand, investigators recovered loose ammunition and pieces of mail bearing 

Pollard's name and the Renton Avenue South address. They also found a 

driver's license bearing Pollard's information in the top drawer, along with men's 

underwear. I nvestigators also found a loaded Micro Draco AK-47 pistol at the 

top of the bedroom closet and a .40 Stoeger Cougar pistol on the bedroom floor 

next to the TV stand. 

Police test-fired al l  three guns found in the bedroom and determined that 

they were in working order. A fingerprint matching Pollard's left middle finger 

4 
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was found on the AK-47 pisto l .  A palm print matching Pollard was found on the 

magazine of the Cougar pistol , and a latent print found on the same magazine 

matched Pollard's right thumb. 

The State charged Pol lard by amended information with one count of 

possessing a sto len firearm for the Smith & Wesson and three counts of un lawful 

possession of a firearm in the second degree, one for each firearm found at the 

Renton Avenue South address. 

The trial court conducted jury selection remotely, with Pollard's 

agreement. Seven potential jurors chose to appear in person .  After 

admin istering a questionnaire, the court excused some potential jurors for 

hardship or for cause and scheduled the remaining jurors in panels of numerical 

order for voir dire .  

During voir dire ,  the prosecutor noted that juror 71 expressed "some 

concerns regarding being fair  and impartial" on his jury questionnaire .  Juror 71 

explained that he had negative experiences in h is past that made him d istrustful 

of "people in positions of authority and power [who] abuse that power." When the 

prosecutor asked juror 71 if he would be able to set those feelings aside to 

impartially consider the testimony and follow the court's instructions even though 

police officers and judges are "authority figures," juror 71 responded " I 'm not 

sure . . . .  [l]t is a maybe for me." 

The State challenged juror 71 for cause. In  response to further 

questioning from Pollard, juror 71 reiterated that he was "not sure if . . .  

something that's relatable in this case to my experience would impair my 

5 
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judgment." Pollard objected to removing juror 71 for cause on the ground that he 

had not stated that he was unable to fo llow instructions. 

The court then engaged in the fo llowing colloquy with juror 71 : 

THE COURT: . . .  So, it sounds like you've been through 

some very difficult circumstances recently, and they have to do with 
an authority figure who purportedly is fa ir -- not being fa ir, and it 
having some really adverse consequences for you that you have 

really strong feelings about, and that you're worried that those 
strong feelings may cause you to, depending on exactly what came 
out at trial -- but if it sort of related to your particular situation ,  you're 

concerned that you might not be able to sort of just focus on the 
evidence, and the facts, and the law in this case. Is that -- am I 
understanding you correctly? 

JUROR NUMBER 71 : Correct. 

THE COURT: Okay. Knowing what you know, and it -- it 
sounds l ike you would try, to but you're just worried you would not 
be able to , that because -- it sounds like your personal recent 

experience is really deeply impactful for you ,  that you're just 
worried that in -- in a sense, something might trigger that, and if it 
d id,  then it would be hard for you to just follow the direction -

Instructions, and fo llow the evidence. Is -- is that right? 

JUROR NUMBER 71 : Yeah .  And if I may, you know, 
fo llowing Instruction -- if an Instruction is, "Don't ta lk to anyone", it's 
a specific I nstruction that you can follow. But if somebody says, 

"Hey, don't be biased", it's a qualitative I nstruction. At the given 
moment, how are -- how am I supposed to know, yes, I will follow 
that Instruction hundred percent? And how would I even know after 

the judgment that I did fo llow that Instruction hundred percent? 
That's the concern I have. Fol lowing Instructions really depends on 
what the Instruction is and how you can measure it. 

THE COURT: All right. Is there anything that you've seen or 
heard so far about the charges, about the lawyers, and about Mr. 

Pollard that makes you think that your personal situation is l ikely to 
be triggered in a way that will make it d ifficult for you to be fair  and 
impartial? 

JUROR NUMBER 71 : Not at this moment. But I ' l l  be honest 
with you,  even sitting here right now and -- and expressing my 

feelings in front of two lawyers and a Judge is making me very 

6 
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uncomfortable. And so, the part of, you know, sitting in a 

Courtroom -- it is my first time, so I 'm sure there -- al l  first timers 
have some anxiety, so I -- I wouldn't deny that. But so far I haven't 
heard anything where I would be able to tell you yes, now I 'm sure 

whether I ' l l  be fa ir, or no, I -- I won't be fair. I'm still unsure. 

THE COURT: All right. 

JUROR NUMBER 71 : So, I 'm still at that same point. 

The court individually asked juror 71 to further describe the experiences 

that made him concerned he might not be able to be impartia l .  Juror 71 

responded that it was "not a single isolated situation , "  but "multiple situations" in 

h is personal and professional l ife where he observed "people in positions of 

authority" displaying "favoritism" and treating a "small set of people unfairly." He 

said he immigrated to this country 20 years ago largely "because of the law and 

order" but "it's a repeated hammering . . .  where I see people in authority just 

going [scot-] free." Juror 71 also revealed that he had lost custody of his 

daughter in court and that he has "seen bias at every level . . .  in  that 

experience." Juror 71 said he saw people taking "the path of least resistance" 

and so he thought "maybe that's the way to go." Thus, his "first impression" upon 

coming to court was to "not care" whether the right decision was made but rather 

to go with "whatever gets this case sorted out quickly." He further stated that 

because he has been "penalized for having a minority opinion at work," he might 

decide to "just . . .  get it over the finish l ine" even if he disagreed with the other 

jurors. Juror 71 also expressed concern that if he was "able to relate to anything 

in the case" it could "be a trigger point" influencing his decision. In  response to a 

7 
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fo llow-up question from Pollard as to whether juror 71 's biases would impact his 

abi lity to serve as a juror, juror 71 admitted that "it depends on the Instruction." 

The court then asked juror 71 whether he was concerned that, as a result 

of the "trauma and impact" he had experienced, "at some point in time you might 

just go along to get along . . .  and agree with a verdict . . .  [and] not be will ing to 

stand up and have the minority view, even if you're persuaded that it's different 

than the other jurors." Juror 71 responded , "[t]hat is one of the scenarios I worry 

about. Not the only scenario, but yes." 

The State renewed its motion to strike potential juror 71 for cause, given 

that "he just doesn't know if he can be fa ir and impartial, and it depends on how 

the facts of the case turn out." In opposing the motion, Pollard argued that juror 

71 would make a "wonderful juror" and that his "processing" of the court's 

questions shows he is able to fo llow instructions. The trial court excused juror 71 

for cause, reasoning as fo llows: 

I think [juror 71 ] said - it's not really just about fo llowing 
instructions, it['s] also about an abi lity to be fa ir and impartial. And 

he just stated repeatedly that he fears that something could come 
up that would not allow him to do that, and for that reason,  although 
I think he might possibly be a wonderful juror, something might 

happen that might make him be an inappropriate juror. And he was 
clear enough about that concern that I do find that there is cause 
for excusing h im,  and I am going to excuse him for cause. 

At trial, Detective Berns and other witnesses for the State testified as 

described above. Pol lard and McClure testified that Pollard did not live at the 

Renton Avenue South address and only stopped by for social visits. McClure 

further stated that several other people occasionally stayed there, including her 

ex-boyfriend, her cousin, and her brother. Pollard and McClure also testified that 

8 
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Pol lard had perm ission to use McC lu re's add ress as h is ma i l i ng add ress and to 

store h is AK-47 p isto l there pend i ng restorat ion of h is fi rearm rig hts .  Pol lard 

adm itted own ing the AK-47 p isto l but den ied own i ng the other two fi rearms found 

at the Renton Avenue South add ress . Pol lard also adm itted that he was the 

i nd ivid ual  dep icted in  the Snapchat video hold ing a fi rearm but c la imed it was an 

old image that someone else posted to h is  account. 

U lt imate ly, the j u ry found Pol lard gu i lty of possess ion of a sto len fi rearm 

and un lawfu l possess ion of a fi rearm i n  the second deg ree as charged i n  counts 

2 and 3. The j u ry cou ld not reach a verd ict as to un lawfu l possess ion of a fi rearm 

as charged i n  count 4 ,  so the court d ism issed that charge with prejud ice .  At 

sentencing , the court imposed standard range sentences tota l i ng eight months 

and authorized electron ic  home detention .  As part of Pol lard 's  j udgment and 

sentence ,  the tr ial cou rt imposed the then-mandatory $500 VPA. 

Pol lard appeals .  

I I  

Pol lard contends that the tria l  cou rt erred by excus ing j u ror 7 1  for cause . 

We d isag ree . 

The S ixth Amendment to the U n ited States Constitution and art icle I ,  

sect ion 2 2  of the Wash ington Constitut ion both guarantee a crim inal  defendant 

the rig ht to tria l  by an impart ial j u ry .  To protect th is constitut ional rig ht , " the tria l  

cou rt wi l l  excuse a j u ror for cause if the j u ror's views wou ld precl ude or 

substantia l ly h i nder the j u ror i n  the performance of h is  or  her d uties i n  

accordance with the tr ial cou rt's instruct ions and the j u rors '  oath . "  State v .  
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Lawler, 1 94 Wn . App. 275 ,  28 1 , 374 P . 3d 278 (20 1 6) .  "The rig ht to an impart ia l 

j u ry app l ies to both the prosecut ion and the defense . "  State v .  Ten inty, 1 7  Wn . 

App .  2d 957, 963 , 489 P . 3d 679 (202 1 )  (citi ng State v. E lmore ,  1 55 Wn .2d 758 ,  

773 , 1 23 P . 3d 72 (2005) ) .  

E ither party may chal lenge a prospective j u ror for cause based on actual 

b ias .  RCW 4 .44 . 1 30 ;  . 1 70(2) . A j u ror demonstrates actual b ias when the j u ror 

exh ib its ' "a state of m i nd . . .  i n  reference to the action , or to e i ther party , which 

satisfies the court that the chal lenged person cannot try the issue impartia l ly and 

without prejud ice to the substantia l  rig hts of the party chal leng i ng . "'  State v .  

Guevara D iaz, 1 1  Wn . App .  2d 843 , 855 , 456 P . 3d 869 (2020) (alterat ion in 

orig i nal) (q uoti ng RCW 4 .44 . 1 70(2) ) .  The chal leng ing party must estab l ish actual 

b ias "by proof. " State v. No lt ie , 1 1 6 Wn .2d 83 1 , 838 , 809 P .2d 1 90 ( 1 99 1 ) .  To 

susta in  a chal lenge based on actual b ias ,  "the court must be satisfied , from a l l  

the c i rcumstances , that the j u ror cannot d isregard such op in ion and try the issue 

impart ia l ly . "  RCW 4 .44 . 1 90 ;  State v .  Griepsma ,  1 7  Wn . App .  2d 606 , 6 1 2 , 490 

P . 3d 239 (202 1 ) .  

O n  the other hand , " [e]qu ivoca l answers a lone are not sufficient to 

estab l ish actual b ias warranti ng d ism issal of a potential j u ror . "  State v. Sassen 

Van Els loo,  1 9 1 Wn .2d 798 ,  808-09 ,  425 P . 3d 807 (20 1 8) ) .  The question for the 

tria l  cou rt is "whether a j u ror with preconce ived ideas can set them aside . "  

No lt ie , 1 1 6 Wn .2d at 839 .2 " If the court has on ly a 'statement of partia l ity without 

2 Nolt ie conti n ues to properly state the law with respect to for cause chal lenges.  State v .  
Sm ith , No .  1 02402-9 , s l i p  op .  at 1 4  (Wash . Sept. 1 2 , 2024) ,  
http : //www. cou rts . wa . gov/op in  ions/pdf/1 024029 . pdf. 
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a subsequent assurance of impart ia l ity , '  a cou rt shou ld 'a lways' presume j u ror 

b ias . "  Guevara D iaz, 1 1  Wn . App .  2d at  855 (quot ing M i l ler v .  Webb ,  385 F . 3d 

666 , 674 (6th C i r . 2004) . But " [w]hen the j u ror has expressed reservat ions but 

ag rees they can set those aside to be fa i r  and impartia l ,  it is with i n  the tria l  cou rt 's 

d iscret ion to a l low that j u ror  to remai n . "  State v .  Ph i l l ips , 6 Wn . App .  2d 65 1 , 666 , 

43 1 P . 3d 1 056 (20 1 8) .  

The tria l  cou rt i s  i n  the best posit ion to eva luate a j u ror's ab i l ity to b e  fa i r  

and  impart ia l because i t  can assess the  j u ror's "tone of vo ice ,  facial express ions ,  

body language ,  or  other forms of nonverbal commun ication when mak ing . . .  

statements . "  Lawler, 1 94 Wn . App .  at 287 . Accord ing ly ,  we review a tria l  cou rt's 

decis ion regard i ng whether to d ischarge a j u ror for abuse of d iscretion . State v. 

Depaz , 1 65 Wn .2d 842 , 852 , 204 P . 3d 2 1 7 (2009) . A tr ial cou rt abuses its 

d iscret ion when its decis ion is based on untenable g rounds or reasons.  State v .  

Powe l l ,  1 26 Wn .2d 244 , 258 ,  893 P .2d 6 1 5 ( 1 995) . 

Pol lard suggests that the real reason potential j u ror 7 1  was struck from the 

j u ry was that he is a person of co lor who expressed skepticism of the crim inal  

just ice system .  He contends that j u ror 71 's answers were merely equ ivocal and 

that j u ror  71 's awareness of h is own b ias demonstrated h is ab i l ity to fo l low the 

court's instruct ions and weigh the evidence .  But the record does not support th is 

i nterpretat ion of events . To the contrary, j u ror 71 never expressed confidence in  

h is ab i l ity to  put aside h is personal  fee l i ngs and try the issue impartia l ly .  I nstead , 

j u ror  7 1  repeated ly i nd icated that h is ab i l ity to be fa i r  and impart ia l was 

cond it ioned on whether or not someth ing came up du ring tr ial that re lated to h is 
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own negative experiences . And he steadfastly mai nta i ned th is posit ion desp ite 

the tria l  cou rt's rehab i l itat ion efforts . G iven that j u ror 7 1  was unable to assure the 

tria l  cou rt that h is verd ict wou ld not be i nfl uenced by b ias based on past 

experiences , the court d id not abuse its d iscret ion g ranti ng the State's motion to 

d ism iss j u ror 71 for cause . 

Pol lard l i kens h is case to State v. Gosser, 33 Wn . App .  428 ,  656 P .2d 5 1 4  

( 1 982) , but that case i s  d isti ngu ishable .  In Gosser, a potent ial j u ror who was a 

former law enforcement officer i n it ia l ly i nd icated that he wou ld tend to fi nd the 

test imony of a pol ice officer more cred ib le than that of an accused person .  Upon 

fu rther question ing , however, the potent ial j u ror  clarified "that he had an open 

m i nd as to the issue of gu i lt" and wou ld not automatica l ly bel ieve the test imony of 

a witness merely because the witness was a pol ice officer. Gosser, 33 Wn . App .  

a t  434 . Not ing that the tria l  cou rt was i n  a better posit ion to  eva luate and 

i nterpret the j u ror's responses than was a reviewing court ,  the appel late court 

held that the tria l  cou rt d id not abuse its d iscret ion i n  denying a chal lenge for 

cause . Gosser, 33 Wn . App .  at 434 .  Here ,  i n  contrast, j u ror 7 1  repeated ly stated 

that h is ab i l ity to de l iberate fa i rly and fo l low the court's instruct ions was 

cond it ional  on the evidence presented and the instruct ions eventua l ly g iven .  

Pol lard 's  case i s  more aki n to two cases he  seeks to d isti ng u ish ,  State v .  

Sm ith , 27 Wn . App .  2d 838 ,  534 P . 3d 402 (2023) , review granted , 2 Wn .3d 1 0 1 1 ,  

540 P . 3d 775 (2024) , and State v .  Gonzales , 1 1 1  Wn . App .  276,  45 P . 3d 205 

(2022) , overru led on other grounds by State v .  Ta lbott , 200 Wn .2d 73 1 , 52 1 P . 3d 

948 (2022) . I n  Sm ith , we held that a potential j u ror  shou ld have been excused 

1 2  



No .  84278- 1 - 1 / 1 3 

for cause where she stated that if she was '"on the fence
"' 

she m ight j ust go 

a long with the other j u rors du ring de l iberations ,  and that on ly '" [ i ]f [she] was a 1 00 

percent very confident
"' 

wou ld she not change her '"vote to whatever the rest of 

the g roup th i nks .
"' 

27 Wn . App .  2d at 847 , 850 (a lterat ions i n  orig i nal) . I n  

Gonzales , a prospective j u ror cand id ly adm itted that she wou ld '" have a very 

d ifficu lt t ime"' d isbel ievi ng a pol ice officer's test imony and "d id not know if she 

cou ld presume Gonzales i n nocent i n  the face of officer test imony ind icat ing gu i lt . "  

1 1 1  Wn . App .  at 278 , 28 1 . G iven that the prospective j u ror never expressed 

confidence in her ab i l ity to de l iberate fa i rly and the trial cou rt made no attempt at 

rehab i l itat ion ,  we held that the tria l  cou rt erred in reject ing the defendant's 

chal lenge for cause . Gonzales , 1 1 1  Wn . App .  at 282 . Here ,  l i ke the j u rors i n  

Sm ith and Gonzales , j u ror 7 1  never expressed uncond itional  confidence in h is 

ab i l ity to de l iberate fa i rly and fo l low the tria l  cou rt's instructions .  

Next , Pol lard cites to General  Ru le 37 i n  support of the proposit ion that 

"negative experiences with the pol ice and a d istrust of po l ice do not constitute 

actual b ias sufficient to exclude a j u ror" as a matter of law .  Br .  of Appel lant at 29 .  

"U nder GR 37 ,  a j udge must deny a party's attempt to  remove a j u ror without 

cause (known as a peremptory chal lenge) if an objective observer could view 

race or ethn icity as a factor i n  the attempted remova l . "  State v. Lahman , 1 7  Wn . 

App .  2d 925,  928 ,  488 P . 3d 881  (202 1 ) . "A peremptory chal lenge is an object ion 

to a j u ror for which there is no reason g iven ,  but upon which the court sha l l  

exclude the j u ror . " CrR 6 .4 (e)( 1 ) . " [R]ace can subconsciously motivate a 

peremptory chal lenge that the attorney genu i nely bel ieves is race-neutra l . "  State 
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v. Sai ntca l le ,  1 78 Wn .2d 34 , 87-88 ,  309 P . 3d 326 (20 1 3) ,  abrogated by State v .  

Erickson ,  1 88 Wn .2d 72 1 ,  398 P . 3d 1 1 24 (20 1 7) .  " [E]xpress i ng a d istrust of law 

enforcement or  a bel ief that law enforcement officers engage i n  racial p rofi l i ng "  is 

one of seven presumptive ly i nva l id reasons to exercise a peremptory chal lenge 

under GR 37(h) ( i i ) . 

Here ,  however, the prosecutor chal lenged j u ror 7 1  for cause . Un l i ke a 

peremptory chal lenge for which no reason need be g iven , a chal lenge for cause 

based on actual b ias requ i res proof that the j u ror cannot try the case impartia l ly .  

RCW 4 .44 . 1 90 .  "Safeguard i ng j u ry impart ial ity means a j u ror suffering from 

actual b ias may be excluded from service , regard less of race or the reasons for 

the b ias . "  Ten i nty, 1 7  Wn . App .  2d at 963-64 . Thus ,  " if the party requesti ng a 

stri ke proves the p roposed j u ror holds a b ias that impa i rs the j u ror 's ab i l ity to 

fa i rly and impart ia l ly decide the case , the strike shou ld be susta i ned regard less of 

the j u ror's race or d isparate impact concerns . "  Ten i nty, 1 7  Wn . App .  2d at 964 . 

As d iscussed above , the tria l  cou rt properly concl uded that j u ror 7 1  's  actual b ias 

warranted h is d ism issal from the j u ry .  We decl ine Pol lard 's i nvitat ion to 

analog ize the analys is app l icable to peremptory chal lenges to the for-cause 

chal lenge at issue in h is case . 

Pol lard fu rther asserts that the erroneous d ism issal of j u ror 7 1  prej ud iced 

h is constitut ional rig ht to a fa i r  tria l  by excl ud i ng most, if not a l l ,  people of co lor 

from the j u ry panel that was u lt imate ly seated i n  h is  case . We d isag ree . As 

noted above , the tr ial cou rt d id not abuse its d iscret ion i n  d ism iss ing j u ror 7 1  

based o n  actual b ias . I n  any case , erroneous d ism issal of a potential j u ror for 
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cause does not automatica l ly v io late a defendant's constitutional  rig hts to an 

impart ia l j u ry .  Sassen Van E ls loo ,  1 9 1 Wn .2d at 8 1 6 .  Th is is so because no 

party acqu i res a vested rig ht to have a particu lar member of the pane l  sit on the 

j u ry unt i l  that j u ror  has been accepted and sworn . Sassen Van E lsloo , 1 9 1 

Wn .2d at 8 1 6 .  Moreover, erroneously d ism iss ing a potent ia l j u ror  for cause does 

not resu lt in a b iased j u ror be ing impaneled , as we presume that the rep lacement 

j u ror is impartia l .  Sassen Van Elsloo, 1 9 1 Wn .2d at 8 1 6 .  

Pol lard does not cla im that any of the impaneled j u rors were b iased . 

Rather, he suggests that several other potential j u rors of co lor may have been 

excluded for improper reasons ,  such as race or for express ing suspic ion of law 

enforcement. But the record shows that these other potent ial j u rors were not 

seated because the j u ry was empaneled before the i r  numbers were reached , or ,  

i n  the case of one potent ial j u ror ,  for hardsh ip .  Pol lard 's  arguments to the 

contrary are based on specu lat ion and conjectu re .  Pol lard 's  rig ht to a fa i r  tria l  

was not den ied by the excl us ion of a b iased j u ror .  

1 1 1  

A 

For the fi rst t ime on appea l ,  Pol lard argues that the pol ice i nvest igation i n  

t h i s  case constituted outrageous governmental  m iscond uct i n  v io lation of h is 

Fourteenth Amendment rig ht to due process . The State counters that the record 

is not sufficiently developed to review th is claim .  We ag ree with the State . 

" [T]he conduct of law enforcement . . .  may be 'so outrageous that due 

process princ ip les wou ld absolutely bar the government from i nvoking jud ic ia l  
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processes to obta in  a conviction . "'  State v. Lively, 1 30 Wn .2d 1 ,  1 9 , 92 1 P . 2d 

1 035 ( 1 996) (quoti ng U n ited States v. Russe l l ,  4 1 1 U . S .  423 ,  43 1 -32 , 93 S .  Ct. 

1 637 , 36 L .  Ed . 2d 366 ( 1 973)) ; U . S .  CONST. amend XIV. However, '" [d ] ism issal 

based on outrageous conduct is reserved for on ly the most eg reg ious 

c i rcumstances . "'  State v .  Solomon , 3 Wn . App .  2d 895 , 902 , 4 1 9 P . 3d 436 

(20 1 8) (quoti ng L ively, 1 30 Wn .2d at 20) . 

Whether the State engaged i n  outrageous conduct v io lati ng d ue process 

is eva luated based on the " 'tota l ity of the c i rcumstances . "'  Lively, 1 30 Wn .2d at 

2 1  (quoti ng U n ited States v. Tob ias ,  662 F . 2d 38 1 , 387 (5th C i r. 1 98 1 )) .  I n  

making th is determ i nation , tr ial cou rts assess the fo l lowing five factors :  ( 1 ) 

"whether the pol ice conduct inst igated a crime or merely i nfi ltrated ongoing 

crim inal  activity , "  (2)  "whether the defendant's re luctance to comm it a crime was 

overcome by p leas of sympathy, p rom ises of excessive profits , or pers istent 

sol icitation , "  (3) "whether the government controls the crim ina l  activity or  s imp ly 

a l lows for the crim inal activity to occu r, " (4) "whether the pol ice motive was to 

prevent crime or protect the pub l ic , " and (5) "whether the government cond uct 

itself amounted to crim inal  activity or  conduct repugnant to a sense of just ice . "  

L ive ly, 1 30 Wn .2d at 22 (quot ing People v .  I saacson ,  44 N .Y.2d 5 1 1 ,  406 

N .Y. S . 2d 7 1 4 ,  378 N . E .2d 78 ,  83 ( 1 978) ) .  

A man ifest error affect ing a constitutional rig ht may be ra ised for the fi rst 

t ime on appea l .  RAP 2 . 5(a)(3) . It is wel l  estab l ished that to ra ise a c la im for the 

fi rst t ime on appea l ,  "the tria l  record must be sufficient to determ ine the merits of 

the cla im . "  State v. O 'Hara ,  1 67 Wn .2d 9 1 , 99 ,  2 1 7 P . 3d 756 (2009) (citi ng State 
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v. Ki rkman , 1 59 Wn .2d 9 1 8 , 935 , 1 55 P . 3d 1 25 (2007) ) .  "Otherwise the error is 

not 'man ifest. "' State v .  Koss , 1 8 1 Wn .2d 493, 503 , 334 P . 3d 1 042 (20 1 4) .  

Thus ,  the question of whether we can review a c la im of outrageous governmental  

m iscond uct for the fi rst t ime on appeal depends on whether the record is 

sufficiently developed for us to determ ine that d ue process vio lations warrant 

d ism issa l .  See Solomon ,  3 Wn . App .  2d at 903 ("[a] v io lation of d ue process 

must be determ i ned as a matter of law and it is the tria l  cou rt which makes the 

fi nd i ngs of fact re lated to that decis ion" (a lterat ion in orig i nal) (quoti ng Lively, 1 30 

Wn .2d at 24)) . 

I n  L ively, ou r  Supreme Court reversed the defendant's conviction based 

on a cla im of governmenta l m iscond uct ra ised for the fi rst time on appea l .  1 30 

Wn .2d at 27 .  Based on the uncontested evidence presented at tr ial and the 

uncontested fi nd i ngs of fact entered by the tria l  cou rt ,  the Supreme Court 

concluded that the government's conduct was so outrageous that it v io lated 

princ ip les of d ue process as a matter of law. L ive ly, 1 30 Wn .2d at 22-27 .  "Thus ,  

a lthough the record i n  Lively d id not inc lude a tria l  cou rt determ inat ion of  whether 

the State engaged i n  outrageous m isconduct ,  the und isputed evidence of 

m iscond uct of record there in  a l lowed the Lively cou rt to reso lve the d ue process 

issue without the necess ity of sett ing forth the appl icable appel late standard of 

review. "  Solomon , 3 Wn . App .  2d at 905 . 

Shortly after Lively was decided , our  Supreme Court was aga in  asked to 

cons ider an outrageous law enforcement m isconduct c la im ra ised for the fi rst 

t ime on appea l .  State v. Valenti ne ,  1 32 Wn .2d 1 , 935 P .2d 1 294 ( 1 997) . 

1 7  



No .  84278- 1 - 1 / 1 8 

Contrast ing the record i n  Lively, the Supreme Court concluded that "the record 

we have been fu rn ished does not perm it us to reach a determ inat ion that the 

pol ice acted i n  such an outrageous manner that due process considerations 

d ictate d ism issal of the charge aga inst Valenti ne . "  Valenti ne ,  1 32 Wn .2d at 23 .  

S ign ificantly, the Lively cou rt was able to re ly on und isputed evidence ,  whereas 

the outrageous behavior  a l leged in Valenti ne was contested by both parties . 

Valentine ,  1 32 Wn .2d at  23 .  "The Valenti ne cou rt thus emphas ized that an 

appel late court shou ld ne ither weigh the underlyi ng facts nor resolve factual 

d isputes prior to determ i n ing  an outrageous governmenta l m isconduct cla im . "  

Solomon ,  3 Wn . App .  2d at 906 . "[S]uch tasks are p roperly reserved to  the tria l  

cou rt . "  Solomon ,  3 Wn . App .  2d at 906 . 

Here ,  as i n  Valenti ne ,  Pol lard 's  governmenta l m isconduct cla im is based 

a lmost enti re ly on facts unsupported by the record and contested by the State . 

Eva luat ing th is cla im wou ld requ i re us to reso lve the parties' factual d isputes , a 

task which we cannot undertake . Pol lard 's governmenta l m isconduct c la im fa i ls 

because it is un reviewable .  

B 

Pol lard also argues that the pol ice m isconduct i n  h is  case was so 

outrageous as to warrant d ism issal under CrR 8 . 3(b) . CrR 8 . 3(b) provides that 

" [t] he court ,  i n  the fu rtherance of just ice ,  after notice and hearing , may d ism iss 

any crim inal  p rosecut ion d ue to arb itrary act ion or governmenta l m isconduct 

when there has been prejud ice to the rig hts of the accused which materia l ly 

affect the accused 's rig ht to a fa i r  tria l . "  
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Pol lard d id not move for d ism issal under CrR 8 . 3 (b) i n  the tr ial cou rt .  He 

cannot ra ise th is ru le-based cla im of error for the fi rst t ime on appea l .  RAP 

2 . 5(a) . See also State v. Kone ,  1 65 Wn . App .  420 ,  434-35 ,  266 P . 3d 9 1 6  (20 1 1 )  

(defendant cou ld not argue for the fi rst t ime on appeal that the tr ial cou rt shou ld 

have g ranted h is  CrR 8 . 3(b) motion to d ism iss d ue to pu rported CrR 3 . 3  time-to

tria l  vio lations) ; State v. Nowinski , 1 24 Wn . App .  6 1 7 , 630 , 1 02 P . 3d 840 (2004) 

(hold ing that CrR 8 . 3(b) argument not presented to the tria l  cou rt wou ld not be 

cons idered as a bas is for d ism issal on appeal) ; State v .  Basra ,  1 0  Wn . App .  2d 

279 , 286 , 448 P . 3d 1 07 (20 1 9) (a crim inal p rosecution is no longer ongo ing 

postj udgment and therefore is not subject to an unt imely motion to d ism iss under 

CrR 8 . 3(b)) . We decl ine to review Pol lard 's  CrR 8 . 3(b) cla im . 

IV 

Pol lard contends that he is entitled to re l ief from the VPA imposed 

pu rsuant to h is convictions .  I n  2023 , the leg is latu re added a subsect ion to RCW 

7 .68 . 035 that proh ib its cou rts from impos ing the VPA on ind igent defendants as 

defi ned in RCW 1 0 . 0 1  . 1 60(3) . See LAWS OF 2023 , ch . 449 ,  § 1 .  The amended 

vers ion of RCW 7 .68 .035 appl ies to cases on d i rect appea l .  See State v. E l l i s ,  

27 Wn . App .  2d 1 ,  1 7 , 530 P . 3d 1 048 (2023) . The State does not d ispute that 

Pol lard is ind igent and does not object to Pol lard 's  request. We accept the 

State's concess ion and remand for the tr ial cou rt to stri ke the VPA from Pol lard 's  

j udgment and sentence .  
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V 

Pol lard ra ises several c la ims i n  a pro se statement of add it ional  g rounds 

for review fi led pu rsuant to RAP 1 0 . 1 0 . None of these add it ional cla ims 

demonstrate an entit lement to appel late re l ief. 

Pol lard fi rst asserts that the State d id not present sufficient evidence to 

support h is convict ions for un lawfu l possess ion of a fi rearm because it fa i led to 

estab l ish that he had actual or constructive possess ion of the fi rearms .  We 

d isag ree . 

Evidence is sufficient to support a convict ion if it perm its any reasonable 

trier of fact to fi nd the essential e lements of the crime beyond a reasonable doubt 

when viewed i n  the l i ght most favorable to the State . State v. Condon , 1 82 

Wn .2d 307,  3 1 4 , 343 P . 3d 357 (20 1 5) .  " I n  claim i ng insufficient evidence ,  the 

defendant necessari ly adm its the truth of the State 's evidence and al l reasonable 

i nferences that can be d rawn from it . "  State v .  Dru m ,  1 68 Wn .2d 23, 35,  225 

P . 3d 237 (20 1 0) .  C i rcumstantial and d i rect evidence are equa l ly re l iab le i n  th is 

context . State v .  F iser, 99 Wn . App .  7 1 4 ,  7 1 8 ,  995 P .2d 1 07 (2000) . 

Former RCW 9 .4 1 . 040(2) (a) ( i i i )  (2020) provides that " [a] person ,  whether 

an ad u lt or  j uven i le ,  is gu i lty of the crime of un lawfu l possess ion of a fi rearm in 

the second deg ree , if the person does not qua l ify under subsect ion ( 1 ) of th is 

sect ion for the crime of un lawfu l possess ion of a fi rearm i n  the fi rst deg ree and 

the person owns ,  has i n  h is or  her possess ion , or  has i n  h is or  her control any 

fi rearm . . .  [d ] u ring any period of t ime that the person is subject to a cou rt order" 

that meets certa i n  statutory criteria .  The State must a lso prove knowing 
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possess ion of the fi rearm . State v. Anderson ,  1 4 1  Wn .2d 357 , 359 ,  5 P . 3d 1 247 

(2000) . 

Possess ion may be actual or constructive . State v. Lee , 1 58 Wn . App .  

5 1 3 ,  5 1 7 ,  243 P . 3d 929 (20 1 0) .  Actual possess ion means personal custody o r  

actual phys ical possess ion . State v .  Man ion , 1 73 Wn . App .  6 1 0 ,  634 , 295  P . 3d 

270 (20 1 3) .  " [C]onstructive possess ion can be establ ished by showi ng the 

defendant had dom in ion and control  over the fi rearm or over the prem ises where 

the fi rearm was found . "  State v. Echeverria ,  85 Wn . App .  777 , 783 , 934 P .2d 

1 2 1 4  ( 1 997) . In determ in ing domin ion and contro l ,  the court considers the tota l ity 

of the c i rcumstances and does not view any s ing le factor as d ispos itive . State v .  

Co l l i ns ,  76 Wn . App .  496 , 50 1 , 886 P .2d 243 ( 1 995) . 

Here ,  the record conta ined sufficient evidence that Pol lard active ly or  

constructively possessed the fi rearms at issue .  Pol lard put the Renton Avenue 

South add ress on h is  d river's l icense and veh icle reg istration ,  and it was the 

add ress on fi le with h is emp loyer. Pol ice observed Pol lard com i ng and go ing 

from that add ress , and Pol lard adm itted that he somet imes stayed there .  Mai l  

add ressed to Pol lard at  the Renton Avenue South add ress was found i n  the 

same bed room where the guns were recovered , a long with Pol lard 's d river's 

l icense and men's underwear. Pol lard adm itted that he owned the AK-47 p isto l ,  

which bore h is fi ngerpri nt . And Pol lard was seen hold ing what appeared to be 

the Sm ith & Wesson p isto l in a video posted to h is Snapchat account. Pol lard 

and McC lu re offered test imony that confl icted with the State's witnesses and 

evidence .  But we must "defer to the fact fi nder on issues of confl ict ing testimony, 
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cred ib i l ity of witnesses , and the persuas iveness of the evidence . "  State v .  Ague

Masters ,  1 38 Wn . App .  86 , 1 02 ,  1 56 P . 3d 265  (2007) . Viewed i n  t he  l i ght most 

favorable to the State , the evidence was sufficient to support Pol lard 's 

convictions beyond a reasonable doubt. 

Pol lard next contends that the j u ry instructions were "not deta i led enough 

for a constructive possess ion case to be accurate . "  Statement of Add it ional 

Grounds at 1 .  In particu lar ,  he cla ims that the j u ry instructions d id not specify the 

type of possess ion case and d id not conta in  enough deta i l  regard i ng the factors 

needed to prove actual and constructive possess ion . He also asserts that the 

j u ry instruct ions must have confused the j u ry because the instructions on each of 

the th ree un lawfu l possess ion charges was identica l ,  yet the j u ry convicted on 

on ly two of the th ree charges . 

J u ry instruct ions are sufficient if they correctly state the law, are not 

m is lead ing , and perm it the parties to argue the i r  theories of the case. State v .  

Ki l l i ngsworth , 1 66 Wn . App .  283 , 288 , 269 P . 3d 1 064 (20 1 2) .  J u ries are 

presumed to fo l low the court's instructions .  State v. Jackson , 1 45 Wn . App .  8 1 4 , 

824 , 1 87 P . 3d 32 1 (2008) . Here ,  i nstruct ions 1 5 , 1 6 , and 1 7 , the "to convict" 

i nstructions ,  requ i red the State to prove beyond a reasonable doubt that Pol lard 

"knowing ly owned a fi rearm or knowing ly had a fi rearm i n  h is possess ion or 

under h is contro l . "  I nstruct ion 1 3  correctly defi ned actual possess ion and 

constructive possess ion and i nformed the j u ry to "consider a l l  the re levant 

c i rcumstances in the case" i n  decid ing whether Pol lard had dom in ion and control  

over the fi rearms .  In so do ing , the j u ry convicted Pol lard of un lawfu l ly 
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possess ing the Sm ith & Wesson and the AK-47 ,  but was unable to reach a 

verd ict as to the Cougar .  The j u ry instruct ions accu rate ly stated the law and 

were not confus ing or m is lead ing . 

Pol lard next asserts that he rece ived i neffective ass istance of counse l .  

Th is i s  so , he  contends ,  because h is  attorney d id  not chal lenge the search 

warrant ,  d id not uti l ize Pol lard 's  proposed cross-examination questions ,  and d id 

not object to what Pol lard characterizes as mis lead ing j u ry instruct ions or provide 

the court with sufficiently deta i led instructions .  

A successfu l cla im of i neffective ass istance of counsel req u i res a 

defendant to estab l ish both objective ly deficient performance and resu lt ing 

prejud ice .  State v .  Emery, 1 74 Wn .2d 74 1 ,  754-55 ,  278 P . 3d 653 (20 1 2) .  

Pol lard does not exp la in  why h e  bel ieves counsel shou ld have chal lenged the 

search warrant .  Nor does he provide a l ist of questions he bel ieves counsel 

shou ld have asked on cross-examination . Pol lard has not sufficiently identified 

the natu re of these al leged errors to perm it appel late review. See RAP 1 0 . 1 0(c) 

(appel late court wi l l  not consider statement of add it ional g rounds for review 

un less it i nforms the cou rt of the natu re and occurrence of a l leged errors) . 

Pol lard 's  chal lenge to the j u ry instruct ions is sufficiently developed for 

review. However, as d iscussed above , the j u ry instruct ions correctly stated the 

law and were not mis lead ing , so counsel was not i neffective for fa i l i ng to object to 

them . Pol lard 's  i neffective ass istance of counsel cla im fa i ls .  Accord ing ly ,  none 

of Pol lard 's  add it ional g rounds warrant appel late re l ief. 
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Affi rmed in part, reversed in part ,  and remanded . 
,, 

WE CONCUR: 
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